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I) Intentional Torts

A Prima Facie Case

1) Conduct

2) Injury

3) Causation

(a) Same for most Intentional Torts: More probably than not, D caused the injury of which P complains.

4) Damages

(a) Physical Injury: medical expenses, lost income, pain and suffering

(b) Dignitary Injury: difficult to measure because intangible

(c) Elements: will depend on injury

(d) Scope: All directly caused harm award in damages

B Intent—A person intentionally causes harm if he bring acts purposefully or knowingly.

1) Purpose: Acts with desire to bring about that harm. 

2) Knowledge: Knows with substantial certainty that harm will occur.

(a) Garratt v. Dailey (pulls chair from under old arthritic lady)

C Types of Intentional Torts

1) Battery—intentional infliction of harmful or offensive bodily contact

(a) Conduct: D acts intending to cause harmful or offensive bodily contact with P (or 3rd person) or intends to cause imminent apprehension on P’s part of such a contact. Without this intent, it can’t be a battery.

(b) Injury: An offensive contact with P directly or indirectly results.

(c) Vosburg v. Putney: Vosburg means to touch leg, which is wrongful because class has been called, so a battery is committed, even though it was probably not intended to have that particular result.
(d) Inaction or failure to act is not a battery although it may be some other tort
(e) Garrett v. Dailey: Dailey, 5-year-old, moves chair and arthritic old lady tries to sit down and falls. Although no intent to hurt, court finds he knew with substantial certainty that she’d try to sit down.
(f) Talmage v. Smith: D throws stick at two of P’s friends but hits P in eye, even though D hadn’t seen him.
2) Assault

(a) Conduct: D acts intending to cause harmful or offensive contact with P or 3rd person, or imminent apprehension of such a contact.

(b) Injury: P is put in such imminent apprehension. No physical harm but fright, emotional distress, or dignitary harm.

(c) I. de S. and Wife v. W. de S.: No harm done when angry man at tavern struck hatchet at woman.
3) Trespass to Land

(a) Conduct: D intentionally does an act that interferes with P’s exclusive control of land.

(b) Injury: Space is invaded. Could be more than injury to space—injury to specific things on property. Can be completely innocent.

(c) Dougherty v. Stepp: D’s presence on P’s land is trespass although he entered only to survey land and did not mark anything.

(d) Brown v. Dellinger: 2 kids purposefully light fire in charcoal burner in P’s garage. Ends up destroying garage and house.

(e) Cleveland Park Club v. Perry: Kid in swimming pool puts rubber ball in drain pipe, ruins pool. Trespass because intent to complete physical act, not intent to cause injury.

(f) Intangible trespass is not a trespass. (Public Service v. Van Wyk.)

4) Trespass to Chattels

(a) Conduct: Intentional intrusion into P’s exclusive control of chattel.

(b) Injury: Chattel damaged or even just interfered with. Can be completely innocent.

(c) Intel v. Hamidi: Not trespass to chattels because the electronic communications of D neither damaged recipient computer system nor impaired its functionality.

5) Conversion

(a) Conduct: D takes complete and indefinite control of P’s property. More than trespass to chattels.

6) False Imprisonment

(a) Conduct: D’s intentional restraint of someone’s liberty of movement, accomplished through force or pretended authority.

7) Intentional infliction of emotional distress

(a) Conduct: More general than assault.

(b) Pioneer case: D sends false telegraph as joke and wife has nervous breakdown thinking her husband is injured.

D Illustrative Defenses

1) Background

(a) Defendant can deny:

(i) What alleged didn’t amount to a tort

(ii) Factual basis—defend against the claim

(b) D can claim illustrative defense: notwithstanding prima facie case, P can’t recover because of the affirmative defense. Burden of proof on D.

2) Contributory/ Joint Negligence

(a) Not an acceptable defense for an intentional tort

3) Consent

(a) Can be expressed or implied by conduct

(b) Mohr v. Williams: doctor operates on left ear without consent—battery 

(c) O’Brien v. Cunard Steamship: Holding out arm for smallpox vaccination is implied consent.

(d) Kennedy v. Parrott: While performing appendectomy, doctor discovered ovarian cysts which he punctured out of medical judgment and which caused great pain. Not a trespass even though didn’t consent, because couldn’t have gotten it immediately. Reasonable person test.

(e) Vosburg: If they’d been on playground, consent might have been a good defense because of implied license of playground.

4) Insanity

(a) Not recognized as an affirmative defense if insane person acts with requisite intent, even when the intent is not to harm.

(b) McGuire v. Almy: D, insane woman, attacks her nurse, P. Because she formed the intent to strike, held to same standard as normal person.

5) Self-Defense

(a) Doesn’t take into consideration the individual situation or a peculiarity but is the reasonable person test for imminent harm.

(b) Still committed tort but is privileged to do it, unlike consent where it wouldn’t be a tort if consented to.

(c) Courvoisier v. Raymond: Cop, P (Raymond), approaches D without his uniform as his deputies chase the trouble makers in the street. Disbelieving that P is a cop, D shoots and injures P, thinking he’s in imminent danger because P approaches in threatening manner.

6) Necessity

(a) Ploof v. Putnam: P tries to dock in storm at private dock of D, who unties boat which is then ruined. Because of necessity in storm, should be allowed.

(b) Vincent v. Lake Erie Transportation: D (Vincent) can keep boat tied to dock in storm, but must pay for resulting damages.

(c) Courvoisier: also falls under necessity.

7) Defense of Others

8) Defense of Property

9) Recapture of Chattels
10)  Arrest

11) Justification

Accidental Harms: Historical and Analytical Foundations of Negligence and Strict Liability
I) Historical Considerations

A Holmes, The Common Law

1) SL leads to inconsistent results and public policy discourages application of SL

2) Incentives under SL undesirable—“public generally profits by individual activity.”

3) Justice based—fairness to parties. Liability should be based on fault.

4) Social Welfare—insurance and incentives

5) Really critiquing extreme and endless liability

6) Holmes isn’t really addressing harms that could be foreseen or a SL that is cut off at a certain point.

B General
1) Unless there is a clear benefit, loss from accident must lie where it falls because the machinery of litigation is complex and expensive

II) Analytic Foundations

A Possible justifications

1) General Welfare—social benefits and costs

(a) Private insurance better than government insurance

(b) Imposing loss on D—just shifts loss

(c) Incentives—makes you want to take care

(d) Sanction—tort liability is almost penalty for failing to live up to social norm

III) Decisional Foundations

A Brown v. Kendall (1850): If D’s act is lawful, P must establish the D didn’t use ordinary care. D struck P while trying to separate dogs.

B Rylands v. Fletcher (Eng, 1865): Landowner is strictly liable for harm caused by the escape from his property of anything likely to cause harm. D’s reservoir collapsed and flooded P’s mine shafts.
1) Trial court: This was just consequential, not immediate harm. No liability

2) Intermediate (Blackburn): True Rule: Person who for his own purposes brings on his lands anything likely to do mischief must keep it in at his peril, prima facie answerable for damage in case of escape.

3) House of Lords:

(a) Cranworth agrees with Blackburn

(b) Cairn: Non-natural use of land makes SL the right rule

4) US jurisdictions that have embraced SL have used Blackburn rule. English courts have used Cairns rationale. British also have affirmative defenses.

C Brown v. Collins (1873): Rylands-type SL incompatible with modern industrial age. Railroad engine scares horses who destroy P’s stone lamp post.
1) Sounds a lot like Holmes rationale—the extreme counsequences of SL

2) Amounted to a subsidy to railroad.

D Powell v. Fall (Eng, 1880): Users of dangerous things—SL. Railroad liable for destroying hay, although sparks unintentional.

E Stone v. Bolton (Eng, 1950): P, who lived next to a cricket ground, was struck on the head by a cricket ball that had been hit out of the grounds.
1) Appellate: Negligent D is liable for reasonably foreseeable harm.

2) House of Lords: Negligence assessed by balancing risk of harm with cost of reducing harm.

3) Dangerous enough to shift liability? Would it have mattered if P hadn’t left her property?

F Hammontree v. Jenner (1971): D driver, an epilectic, had seizure and crashed into bike shop. Negligence governs liability, not SL.

G Vincent v. Lake Erie

IV) Handout #1

A Types of Situations:

1) Unilateral Harm, Unilateral Care
(a) Under SL, D decides on appropriate level of care. Under NEG, judge and jury decide. Who is better equipped?

(b) Incentives given to active party

(c) E.g. Rylands, Stone v. Bolton

(d) Strong arguments for SL under both deontological and welfarist approaches

2) Unilateral Harm, Bilateral Care

(a) E.g. Powell v. Fall, rancher v. farmer

(b) Negligence is the better rule because bargaining is not costless.

(c) This category is the least clear cut.
(d) From deontological view, SL for harm done, but NEG when care taken on both sides.

3) Bilateral Harm, Bilateral Care

(a) E.g. Brown v. Kendall, collision cases

(b) Negligence is better rule from incentive perspective.

(c) Strong NEG argument under Deontological, weak welfarist argument for imposing SL.

V) Fundamental Theories

A Deontological

1) Overview:

(a) Function of legal system is to enforce moral rights

(b) Non-consequentialist, non-instrumentalist

(c) Establish and maintain legal rights between parties

(d) Backward looking—let’s restore equilibrium

2) Theories

(a) Conventional fault-based

(i) SL is barbarous—doesn’t account for moral character

(ii) Intentional torts and NEG should be proper rules

(b) Epstein’s causation-based approach to corrective justice

(i) Derived from common law—SL for acts that cause harm
(ii) Those who act, causing harm, are prima facie liable, with no showing of fault or intention, but subject to affirmative defenses.

(iii) Takes exception with collision cases

(c) Fletcher—non-reciprocal risks

(i) Those who take higher risk are liable

(ii) Higher risk takers internalize the costs—society should shift loss even when care is taken

(iii) Not concerned with distributive justice

B Welfarist

1) Overview:

(a) Overall welfare of society

(b) Function of legal system, like gov’t, is to advance human welfare.

(c) Legal rights are instrumental, consequential, engineered to achieve desirable state of society.

(d) Intentional harms—SL imposed to promote contractual, welfare-enhancing interactions.

2) Considerations

(a) Incentives—tries to get appropriate level of activity by cost internalization of precautions

(b) Loss Spreading—insurance, prohibits risk bearer to fall from rich to poor

(c) Transaction Costs—Under SL, more litigation suits, but each less costly than under NEG

3) Other institutions can help achieve welfarist goals, while not addressing corrective justice

Negligence

I) Reasonable Person

A Vaughan v. Menlove (Eng, 1837): Negligence is determined objectively, based on the standard of care a reasonable person would use in similar circumstances. D’s negligent fire of haystack burnt P’s two cottages.

1) Although Type I, not non-natural. Reasonable person would have stacked hayrick right

B Roberts v. Ring (1919): To be free of negligence, a person must exercise the same degree of care as a reasonably prudent person of the same age and maturity. 7-year-old not treated to adult standard of contributory negligence when hit by car.
1) Type III, but special carve-out for children. Still a objective, uniform standard

C Daniels v. Evans (1966): Minor will be held to same standard of care as an adult when engaging in a dangerous adult activity. Minor riding motorcycle killed by car collision.

1) No carve-out for children in adult activities.

D Breunig v. American Family Insurance Co. (1970): A sudden, anticipated event related to a KNOWN mental illness is not defense to negligence. Believed God was directing her car.

1) General rule—no carve-out for insanity. Because of incentives

(a) Exception—sudden, unpredictable insanity—different incentive

(i) Exception to exception—if foreseeable, then not a defense

E Fletcher v. City of Aberdeen (1959): One creating danger on public thoroughfare must give notice of its existence such that all who encounter it will be reasonably protected from injury. Blind man injured because barricades removed on sidewalk.

1) Although Type II, carve-out for reasonable blind person.
F Robinson v. Pioche, Bayerque & Co. (1855): Intoxication of P not defense against NEG in failing to provide notice of or protection from hazard. City must protect drunk as well as sober.
1) Drunk might be contributorily NEG, unless D grossly negligent. 
G Denver & Rio Grande R.R. v. Peterson (1902): No higher standard of care for wealthy.

1) Wealth is not a carve-out.

II) Calculus of Risk

A Overview:

1) Three formulas for Negligence:

(a) Community Norms—Reasonable Person

(b) Foreseeable Danger—P*L (SL past certain threshold)

(c) BPL—Cost Effective Precaution

2) Foreseeable danger has faded in US. Reasonable person applied first, then look to BPL. Reasonable person more often in juries and BPL in appellate decisions.

B Blyth v. Birmingham Water Works (Eng, 1856): Reasonable man doesn’t need to consider extraordinary circumstances. Blocked fire hydrants causing flooding was unforeseeable.

1) Type II—homeowner could have better taken care.

C Stone v. Bolton:

1) English rule—SL for substantial, foreseeable risks. Don’t care about cost of precautions. Totally different than reasonable person test.

D Osborne v. Montgomery (1931): Ordinary care test measures conduct against actions taken by majority of individuals under similar circumstances. D opened car door without looking at caught handlebar of P’s bike.

E Cooley v. Public Service Co. (1940): When activity threatens two different groups of people and both can’t be prevented, probable dangers take precedence over remote dangers. Power line hurt P’s ear, but precautions would cause those on street greater harm.
1) Risk/Risk analysis

F United States v. Carroll Towing Co. (1947): If burden of precaution is slight, precaution must be taken. Because no bargee on boat, barge sank.

1) Hand Formula: when B(burden) < P(probability) x L (injury), then precaution must be taken.

(a) Welfarist—if cheaper to prevent harm, then incentive to do it.

(b) Justice-based—if I impose greater risk than my benefit of activity, then I should pay.

(c) Fair balance between liberty and security.

(d) Problem—litigation focuses on risk that brought suit, while ex ante many risks are weighed.

(e) Problem—BPL doesn’t consider litigation costs.

2) In Britain, they don’t follow. Just if over certain threshold then SL.

(a) Americans think that overdeters socially beneficial activities.

G US Fidelity & Guaranty Co. v. Jadranska (1982): Shipowner non-negligent for longshoreman falling down darkened hatch. Posner applies Hand formula. Although L high and B low, P also low.

1) In cases of common experience or rule of thumb, BPL won’t be used

2) BPL when not matter of common experience—useful guide.

H Rinaldo v. McGovern (1991): Golfer not liable for slice which hit windshield.

III) Duty to Rescue?

A Hurley v. Eddingfield (1901): Physician under no legal duty to provide treatment to all that want it. Doctor refused to come, and since he was only one available, person died.

B Eckert v. Long Island RR (1871): Man dies but saves child who was on RR tracks. He was found not negligent, even though voluntarily exposed himself to harm. Not reckless.

C Bender in Levmore—reasonable person test is too masculine. People should be under duty to rescue.

IV) Custom

A Today, custom falls in the “mere evidence” category. It doesn’t establish negligence per se or prima facie negligence. It can, but need not, get to the jury.

B Titus v. Bradford (1890): Compliance with industry standards indicates an absence of negligence. Nypano cars with rounded bottoms secured with telegraph wire.

C Mayhew v. Sullivan Mining Co. (1884): An entire industry’s failure to appreciate and guard against risk does not negate negligence. Ladder hole in mine shaft not guarded.

D T.J. Hooper (1932): Even if industry hasn’t adopted a new technology, they might be liable for not having adopted it yet.

V) Statutes and Regulations

A Osborne v. McMasters (1889): Violation of a statute is negligence per se. Store clerk gave unlabeled poison.

B Martin v. Herzog (1920): Causation must be established in negligence per se cases. Must still have relationship between negligence and injury. Buggy without lights in collision, but because no proof of negligence, not liable even though violated statute by driving without lights.

C Brown v. Shyne (1926): Violation of a licensing statute is not evidence of negligence unless the evidence shows that the defendant is, in fact, incompetent. Chiropractor gives treatments with no license.

D Uhr v. East Greenwich Central School District (1999): Legislature, not courts, must provide for a private cause of action for statutory violations. Scoliosis not detected in 9th grade girl.

E Weight to Statutory Violation

1) Negligence Per Se

(a) Osborne and Martin v. Herzog fall here.

(b) Most states follow this approach.

(c) This is a pocket of SL within negligence regime

2) Prima Facie Evidence of Negligence

(a) Some states, like CA, follow this

(b) Guaranteed to get to jury

3) Evidence of Negligence

(a) May get to jury

(b) Only a few states follow this rule

F Requirement:

1) P must be in the class to which the duty of D extended and suffer risk addressed by the statute.

G Three Party Situation:

1) Richards v. Stanley (p 240): D left keys in car which gets stolen and hits P. No duty and no proximate cause found.

2) Ross v. Hartman: Opposite result. P gets statute applied for proximate causation.

3) Dram shop cases:

(a) Only a duty (and therefore negligence) when statute exists.

(b) Some states even hold social drinking servers liable.

(c) Statutes and common law in these third party cases are expanding to extend liability because of problems dealing with alcoholic consumption.

VI) Judge and Jury

A Judges can still control juries:
1) What evidence goes to jury

2) Instructions to jury

3) Special v. general verdict

4) Take case away from jury through directed verdict

B Holmes

1) To make more specific rules on general theory of negligence, judge is better than jury, so he shouldn’t leave it up to them on open-ended reasonable person standard.

C Baltimore & Ohio RR v. Goodman (1927): When standard of conduct is clear, jury not permitted to consider it. Failing to guard against a known danger bars recovery. Driver didn’t slow down before train tracks.

D Pokora v. Wabash Ry. (1934): Jury determines the reasonableness of P’s actions for purposes of contributory negligence.

1) Doesn’t overrule Baltimore, just limits holding.

E Jewell v. CSX Transportation, Inc. (1998): If P doesn’t produce enough evidence, directed verdict is OK. “Extrahazardous” requires a physical obstruction to line of sight. Here there was none so mechanical crossing equipment not merited.
VII) Res Ipsa Loquitur

A Overview:

1) Just circumstantial evidence to make out a prima facie case. Can make it to the jury.

2) P must show:

(a) Accident probably would not have happened but for the negligence of D.

(b) Instrumentality that caused injury under exclusive control of D.

(c) P had no role in accident.

B Byrne v. Boadle (1863): In res ipsa cases, NEG may be inferred from fact of injury. If D has better access to evidence, burden on him to produce contrary evidence. Barrel out of window.

C Colmenares Vivas v. Sun Alliance Insurance Co. (1986): Principal is liable for negligent performance of a non-delegable task by a third party. Res ipsa not avoided when task contracted out. Escalator case.
D Accidents due to negligence or residual risk after precaution taken?
1) Must look at accident rate under care taken and accident rate without care.

VIII) Vicarious Liability (Respondeat Superior)
A Ira S. Bushey & Sons v. U.S. (1968): Coast guard liable under respondeat superior for damage caused by drunken sailor. Drunken sailor opened valve which caused major damage. 

1) Although the action did nothing to advance purposes of US, his status created new risks.

2) Enterprise causation test: if enterprise hadn’t existed, this wouldn’t have happened.

B Independent Contractor

1) If sufficiently independent in carrying out activities, then employer not liable.

C Sykes, welfarist approach
1) Incentives

(a) Employer can better screen employees

(b) Don’t want web of contracts

(c) Employer less likely insolvent than employee

(d) Employer can invest in cost effective precaution
2) Risk-Spreading

(a) Employer in better position to pay out. Can also buy insurance. Can pass on cost to consumers.

(b) BUT, this is a one-size-fits-all rule that’s better for large employers.

3) Administrative Costs

(a) Multiple suits for indemnification would run up transaction costs

D Deontological, Fairness Approach

1) If employee disregards employer’s instructions, still liable?

2) Employer gets benefit from employee—power begets responsibility

3) Roman law maxim—my employees are extensions of myself.

Causation

I) Cause in Fact

A Overview:

1) D’s conduct violates duty to P. (intentional torts and negligence)

2) D’s conduct (SL)

3) Causation comes into play in all three categories.

4) Rest. §26 (404). “But for” standard for cause in fact. “When the harm would not have occurred absent the conduct”

5) Risk relative to no action—if action increases risk 50%, then negligence. (intentional torts, like Vosburg, fits this category too).
B NY Central RR v. Grimstad (1920): Conjecture and speculation cannot establish causation. Barge didn’t have life preservers.
C Zuchowitz v. US (1998): Liability exists when D’s conduct was more likely than not the cause of injury. P prescribed to take twice maximum recommended dosage.

D General Electric Co. v. Joiner (1997): Admissibility of scientific evidence is within province of trial court unless there’s a wide analytical gap between scientific data and opinion proffered. P harmed by PCBs.

1) Expert testimony excluded.

2) SCOTUS says that standard is Daubert test—minority or dissenting scientific views can be reviewed.

3) Previously used Frye test—general acceptance in scientific community.

4) Judge is the gate keeper to prevent jury from getting evidence that’s too skeptical.

E Toxic Torts:

1) When many things could be cause of same injury, then what?

2) Look at chemical structure, test with in vitro, animals, epidemiologic.

3) Find out nature of P’s exposure

4) Analyze P’s background risk.

5) With that, you can get around causality when mechanism of injury is unknown.

F Herskovitz v. Group Health Cooperative (1983): Late cancer diagnosis is medical malpractice. Evidence of a reduced chance of survival was sufficient for jury to determine proximate cause, even though increased risk is less than 50%.
1) Courts have not been willing to do “lost chance” other than in medical area.

2) Basic rule is NO RECOVERY in proportionate liability cases of exposure.

G Thompson in Levmore

1) Freedom of action is important. If injury comes from freak accident, D not liable because didn’t exercise freedom of action. If injury done to prevent greater injury, the liable because freedom of action exercised knowingly.

II) Joint Tortfeasors

A Overview—4 basic cases:

1) SEVERAL LIABILITY: Separate harms are divisible. Harms and damages can be calculated separately.

2) JOINT LIABILITY: (also called ‘joint and several liability’) Joint harm is non-divisible.

(a) Both Ds are liable for entire harm. 

(b) Judgment enforceable against either D, so P can choose.

3) CONCURRENT HARM: (joint) Either harm is sufficient to cause damage

(a) Kingston v. Chicago

4) ALTERNATIVE HARM: Negligent conduct by D1 and D2, but harm caused by only one.

(a) Summers v. Tice

(b) Just an evidentiary grouping (not liability) that can be changed from joint liability with admission of new evidence.

B Kingston v. Chicago & N.W. Ry (1927): When one of two joint tortfeasors is unknown, the other is fully liable. Two fires burn P’s property.

1) If other harm had been natural, D would escape. But since uncertain about other cause, then “but for” causation actually unnecessary.

C Summers v. Tice (1948): Joint wrongdoers have burden of proof to show which of them cause injury, otherwise both are liable. Two hunters negligently shoot at Summers but only one hits him. Both held liable.

1) This case overruled the traditional rule which would have refused to place liability. This approach is now generally accepted and adopted in Second Rest.

2) Better that two Ds held liable than that P doesn’t recover.

3) Not settled what happens with more than 2.

D Mass Tort

1) Sindell case (p 432)—woman recovers against DES manufacturers according to market share liability.

2) P usually bears liability for orphan share.

3) Many states don’t even accept market share theory.

E Skipworth v. Lead Industries Association (1997): Market share liability not applicable to lead paint poisoning.
1) Market share liability ONLY when 

(a) All named Ds are potential tortfeasors

(b) Products identical and share defective qualities.

(c) P unable to determine which D caused injury

(d) Nearly all manufacturers of defective products during relevant time are named as Ds.

2) While Sindell expanded Summers notions, Skipworth refused to expand liability.

F Thomas v. Grambling (2005): Wisconsin court allows market share liability against lead paint manufacturers.

1) Lots of factors divided up by jury.

2) This case very much on the edge of today’s jurisprudence.

III) Proximate Cause

A Overview:

1) Assume “but for” cause is satisfied—just look to proximate

2) Includes negligence, strict liability, and intentional tort.

3) Different factual patterns:

(a) No intervening causal agents between D’s conduct and P’s harm: 

(i) Today, courts would say that there is liability.

(ii) Unusual conditions—unusually severe result. Vosburg—thin skull, spark/vapors in hold.

(iii) Directness, more than foreseeability is the real test here.

(b) Intervening Natural causes:

(i) Probably not proximate, such as Act of God.

(c) Intervening Human Agency:

(i) Several situations both ways. See Handout #5.

(d) Different tests, approaches:

(i) Directness

(ii) Foreseeability

(iii) Duty

(1) Cardozo’s opinion not widely followed, except for statutory cases.

(iv) Substantial Factor
(1) But for is jury question, but proximate cause under substantial factor is court question.

B Ryan v. NY Central R Co. (1866): No liability attaches when resulting harm is too remote from negligent act. Sparks→woodshed→130 feet→P’s house. Too remote.

1) Directness v. intervening cause, foreseeability, all concepts weaved into argument.

2) There is definitely public policy here too.

(a) Welfarist—loss spreading—Everyone should ensure their own property

(b) Welfarist—incentives—don’t overdeter railroads which bring societal progress

(c) Welfarist—insurance better than tort system for loss spreading

(d) Fairness—punishment quite beyond the offense. 

C Eckert v. Long Island RR (1871): When A acts and 3rd party acts to rescue, then 3rd party not negligent.
D Brower v. NY Central (1918): Intervening Criminal Acts, if foreseeable, do not relieve original tortfeasor from liability. In RR/wagon collision, barrels stolen.
1) Dissent—unbroken chain of events destroyed by active intervention of independent criminal party.

2) Modern approach—liability when 3rd party exploits situation caused by D.

E Ross v. Hartman (1943): leaving car unlocked is proximate cause of harm.

1) May courts have come out differently.

F Veseley v. Sager (1971): selling alcohol to intoxicated person can be proximate cause when that person does something negligent, as long as act foreseeable.

G Gorris v. Scott (Eng, 1874): didn’t pen sheep. Violation of statute NOT proximate cause.

H Berry v. Sugar Notch (1899): Violation of law does not bar recovery when the violation did not contribute to the cause of injury. Streetcar problem.
I In re Polemis & Furness (Eng, 1921): Tortfeasor need not have anticipated the damages to be liable for them. Dockworkers let plank fall which causes spark.
1) Americans have accepted this approach.

J Palsgraf v. Long Island RR (1928): Act is negligent when a reasonable person could anticipate the risk of any type of harm as a result of the act. Cardozo decides case on duty, not proximate cause or on foreseeability.
1) Dissent: act of knocking package was wrong, whether or not someone was injured. Had it not been for falling package, P wouldn’t have been hurt. Duty to all, not just those in “radius of danger.”

IV) Recovery for Emotional Distress
A Overview:

1) In past, could only recover in emotional distress when assault.

2) Today, law now recognizes recovery for strong arm tactics, outrageous professional conduct, racial insults, sexual harassment.

B Mitchell v. Rochester Railway Co. (1896): When no impact resulting in personal injury and only reasonably foreseeable harm is emotional distress caused by negligent act, no liability. Horse comes close to P.

1) English courts would allow recovery.

C Dillen v. Legg (1968): Reasonably foreseeable emotional distress damages may be awarded even when P is outside the zone of danger.
1) Dissents: zone-of-danger should be applied, creates too many questions that complicate cases.

2) Group of factors to apply:

(a) Location of P

(b) Witness or not

(c) Closeness of relation

Affirmative Defenses Based on P’s Conduct

I) Contributory Negligence

A Overview:

1) P’s prima facie case is already established

2) Most important affirmative defense in NEG cases.

3) For intentional torts, contributory NEG not taken into account.

B Handout #6:

1) Incentives: Whether or not there is a contributory NEG rule, both P and D will take care, assuming fully rational and informed. Incentives right in either case, so they can’t justify the rule.
2) Loss-spreading: first-party insurance cheaper than liability insurance—CON NEG is better!

3) Costs: trade-off between fewer cases v. less complex cases.

4) Deontological: P is a wrongdoer so he shouldn’t be able to claim what he caused to himself.

C Exceptions to CON NEG:

1) D’s conduct reckless or wanton, P merely NEG

2) D has last clear chance to avoid injury

3) D employer violated safety statute for benefit of employees

4) Intentional Tort

5) Seatbelt Defense—substantial division in courts

D Butterfield v. Forrester (England, 1809): P may not recover for his own injuries if he failed to exercise ordinary care and that failure was a cause of his injuries.

1) Comes out of forms of action from England.

2) Until comparative negligence, was a complete bar to recovery, as a common law matter.

E Beems v. Chicago, Rock Island (1882): D, who is aware of P’s NEG, must then use ordinary care to prevent an accident. Trying to uncouple moving railroad cars.
F Rest2 §465. Relation between harm and P’s NEG.

1) P’s NEG is legally contributing if substantial factor.

2) Rules for causal relation between P’s NEG and his harm same as those for causal relation between D’s NEG and resulting harm to others.

G Smithwick v. Hall (1890): CON NEG not taken into consideration because P’s NEG not causally relevant. Harm done not within class of events that made situation dangerous. Platform in front of icehouse.
H LeRoy Fibre Co. v. Chicago…(1914): Use of property not limited by wrongs of another. Sparks burn stacks of straw near RR tracks. However, one must avoid injury to his property if possible.

1) Holmes, conc.: maybe P put straw too close to tracks. Question for the jury. Cheaper for P to take precautions? Also, look at added risk of D not taking care—if he’d taken care and still lit the straw, NEG not satisfied.
2) Type II case—big debate between NEG and SL.

3) Case has been criticized for limiting man’s right to use land, since court says he should avoid destruction to his own land. Involuntary easement if default rule is not SL.
4) Coasean analysis—cheaper cost avoider should bear. Also, too hard to contract here.
5) Stewart dwelt on this case a lot. Look for on test.
I Derheim v. N. Fiorito (1972): Failure to wear a seat belt does not constitute CON NEG. No statutory duty to wear seat belt.

1) States split between deont (libertarian) and welfarist views. Some states today follow this approach. But some follow Spier v. Barker (NY) which says not NEG per se, but can go to a jury. Today, this defense heavily regulated by statute. Helmet statutes have come and gone in many states.

2) Stewart sees seat belt cases as modern application of LeRoy. Personal liberty—can’t intrude on personal rights of buckling up.

II) Assumption of Risk

A Lamson v. American Axe (1900): Employee who assumes an obvious risk may not recover from his employer. Axe case. 

1) Criticized for protecting business interests.

2) This approach to deny recover has been largely rejected. No implicit waiver of rights.
B Murphy v. Steeplechase Amusement Co. (1929): One who views obvious dangers and still partakes in activity is deemed to have accepted those dangers. Flopper.

1) Ultimately, in this case neither party is NEG, so no recovery.

C Meistrich v. Casino Arena Attractions (1959): P skated anyway.

1) Would a reasonable person have skated?

(a) If yes, then P would have, so not negligence

(b) If no, then negligent.

D Overview:

1) Under CON NEG system, distinction between P’s negligence and assumption of risk doesn’t matter.

2) Under COMP NEG, distinction does matter.

3) Under libertarian view, NEG and AoR should be different to allow people to assume risk for added thrill but take their own blame.

4) Today, AoR not recognized as a complete defense.

III) Comparative Negligence

A Li v. Yellow Cab of California (1975): Liability should be assessed based on comparative fault.
B Overview:

1) All but 5 jurisdictions have some form of comparative negligence. Usually achieved by statute, but by courts in FL and CA.

2) 3 options

(a) Old Admiralty Rule: 50/50 split.

(b) Pure COMP NEG: relative fault

(i) Most jurisdictions choose pure rule.

(ii) Most use relative (comparative) fault, not causal negligence.
(iii) Rest (3rd) §7 adopts relative fault rule. 

(c) Impure COMP NEG: only recover if P’s NEG <50% of total harm.

3) Welfarist justification not too strong:

(a) Incentives: Both parties will still take care.

(b) Loss Spreading: not very good from this perspective—only spreads some of the loss and is a mess.

(c) Transaction Costs: litigation costs go up.

4) Fairness is the true justification.

C Exceptions: COMP NEG swallows up most of the defenses of CON NEG
1) Last Clear Chance—not recognized

2) Willful misconduct—can be taken into account, but usually not recognized as an exception.
3) Violation of safety standard—usually not recognized

4) Intentional tort, SL—RECOGNIZED
5) Seat Belt Defense—varies for jurisdictions

(a) Usually those who have seatbelt defense have resisted merging it into COMP NEG.

6) AoR—merged into COMP NEG.

Liability Among Joint Tortfeasor Defendants

I) Overview

A If P gets judgment against two NEG Ds, can recover for full amount from either one.

B Under common law, usually no loss shifting from one party to another, unless:

1) First party insurance

2) Employer can go after negligent employee

3) One non-negligent D is held liable, who then sues truly negligent party.

(a) Boston Gas Light (p. 355): gas company, telephone wire on chimney.

4) PUNCHLINE—usually only shifts from innocent to negligent

C Contribution (indemnification)

1) Developed by statute and common law beginning 60-70 years ago

D Comparative Fault doctrine increases the cost of litigation, but seems to be more fair.

II) Illustrative Cases

A Union Stock Yards v. Chicago (SCOTUS, 1905): One tortfeasor may not recover from another tortfeasor for damages jointly caused. Railroad switching cars
B American Motorcycle Association v. Superior Court (Cal, 1978): Under joint and several liability rule, D remains liable for full extent of P’s damages not caused by his own fault, with right of indemnity from codefendants for their proportionate shares. P’s negligence is not of same level as D’s.

1) Comparative negligence comes into play only between Ps and Ds, not among Ds.

C McDermott Inc. v. Amclyde & River Don Hastings (SCOTUS, 1994): damages should be apportioned by fault.

1) A litigating party is entitled to a credit commensurate with the proportionate fault of all settling parties, irrespective of the actual amount of the settlement. 

2) This proportionate share approach puts settlement risk on P—can recover either more or less than total damages.
3) The alternative pro tanto approach—strong incentive for Ds to settle first, no risk to P because still gets entire recovery.
Damages

I) Economic Losses

A Theoretical Framework

1) Corrective Justice—P should be made whole

2) Incentives—want actors to reduce PL of injury by taking care, incentives stronger when losses larger
3) Loss-spreading—want to shift where they belong

4) Transaction costs—aren’t too great

B Problems

1) Hard to project future wages, medical expenses

(a) O’Shea v. Riverway Towing (7th Circuit, 1982): injury made further employment impossible. Awarded damages for lost wages, using projections. Estimates discounted at rate of 8.5%/year. Inflation accounted for.
2) Discount rate for compensation in future years

3) Inflation

(a) Must be consistent when calculating award and future costs

4) Should we tax awards?

(a) No.

5) Commodification of services to household

(a) Hard to make an economic calculation

6) Excessive awards

II) Pain and Suffering

A McDougald v. Garber (NY, 1989): Cognitive Awareness is a Requirement for Damages for loss of enjoyment of life.
1) Paradox—the greater the damage, the small the award

2) Seems fair from corrective justice—no benefit to P of award

3) But from incentive viewpoint, you’d want a huge award.

B Arguments for no recovery

1) Can’t adequately compensate

2) People can insure against economic loss but not pain and suffering

3) Makes sense from incentive or corrective justice, but not from loss spreading.

(a) Loss spreading only for things that can be compensated.

4) Huge variation in jury awards

(a) Other places do scheduled damages

5) Excessive Jury Awards
(a) Duncan v. Kansas City Southern Rwy (La, 2000): excessive awards in personal injury cases can be set aside

(i) Although broad discretion, not limitless.

C Consortium

1) Primarily common law thing for those related to injured

2) Usually also had economic value, like loss of household services

3) Mixed cases regarding recovery for children

D Wrongful Death

1) Not recognized by common law—it is statutory

2) Loss to survivors

(a) Economic loss

(b) Loss of companionship

3) Loss to Estate

(a) Minority of jurisdictions

(b) Just economic loss—net future income (subtracting living expenses)

III) Financing Litigation

A Who bears costs of litigation?

1) Different in different countries

2) US—losing party only pays court costs

(a) More incentive for D to contest case, even if weaker

3) More litigation in US—maybe weaker claims

4) But, more chance of societal change.

5) By statute, one-way fee shifting for environmental and civil rights cases.

IV) Collateral Benefits 

A Harding v. Town of Townshend (VT, 1871): Insurance proceeds received by injured party do not reduce damages recovered from wrongdoer.
B Corrective Justice—D should still be stuck with whole damage award even though P got insurance money. D can’t get lucky.
C Incentives—if D doesn’t have to pay the whole thing, then incentives too weak.

D Loss spreading—might go the other way—just compensate for the harm done.

E Subrogation (insurance gets part of P’s tort claim and recovery from D).

1) Problem is TC when amounts aren’t very large.

V) Changes in Damage Law

A Protections against deep pockets getting hit too hard.

B Contingent Fees

1) If regulated and recovery is lower—some cases might not be brought.

C Cap on damage awards, particularly P&S

1) Might be outrageous

2) P might not even cover economic losses after paying lawyer

D Abolish collateral source rule

1) Allow insurance proceeds to reduce P’s award from D

E In MED MAL, where all of those things have been changed, there has been lowering of damages.

Modern Strict Liability

I) Overview:

A Negligence is the dominant approach to accidental non-intentional harms

B But there are still pockets or subcategories of SL within NEG regime

1) Trespass—even if you don’t know, SL

2) Conversion

3) Damages caused by wild animals and even domesticated animals with known capacity

4) Rylands/Blackburn true rule (something unnatural escapes) has been replaced in America with more expansive rule—abnormally dangerous activities.

C Abnormally Dangerous:

1) Includes fumigation, blasting, toxic substances, drilling for oil, pollution in general

2) Reciprocity argument—disproportionate risk on others

3) Distributional argument—if everyone benefits

4) Fairness—activity should be able to pay its way. compare it to another technology. SL will accomplish that.

5) SL “tax”:

(a) Steers choices of alternative ways

(b) Steers location

(c) Steers whether or not activity should be done at all

(d) Encourages innovation to make things safer

D Why not have SL across the board?
1) Benefits from steering might be small

2) Signaling might be weak

3) Incentives probably would be right

4) More Litigation—worth the cost?

E Why not have technology and location stuff in NEG test of BPL?

1) Too many complex variable swamp jury

2) BPL should be done by enterprise ex ante, not by jury ex post

F Principles:

1) Rest2. §519 (593): A person who carries on an abnormally dangerous activity is strictly liable, even if he’s super careful. SL limited to the type of harm that makes the activity dangerous.

2) Rest2. §520 (593): Factors in considering abnormally dangerous:

(a) High degree of risk

(b) Harm will be great

(c) Inability to eliminate risk through reasonable care

(d) Activity not common usage

(e) Inappropriateness of activity to place where carried on

(f) Value to the community

3) Rest3. §20 (595): “A defendant who carries on an abnormally dangerous activity is subject to SL for physical harm resulting from the activity. An activity is abnormally dangerous if:

(a) The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

(b) The activity is not a matter of common usage.”

4) Rest3 got rid of location and community value—location has too many issues to weigh. Activity must internalize social benefit—must pay its way.
G P’s Prima Facie case:

1) D’s conduct in carveout category (like abnormally dangerous)

2) Injury

3) Causation—simply “but for”—easier than in NEG

(a) Proximate cause might be a little harder

4) Damages

H Affirmative Defenses

1) Contributory NEG is NOT A DEFENSE

(a) Generally a Type I situation. Little to minimize harm done

2) Assumption of Risk? We’re not sure. It doesn’t get wrapped into CONT/COMP NEG since those don’t apply. If recognized, it would be a complete defense.

II) Illustrative Cases:

A Spano v. Perini (NY, 1969): Persons engaged in blasting are strictly liable for damage caused by that activity. In construction of tunnel, nearby garage was destroyed.

B Indiana Belt Harbor v. American Cyanamid (7th Cir, 1990): Shipment of chemicals is deemed NOT ultrahazardous—no SL—because the leak was caused by NEG, not inherent properties of chemical.
1) Imposing SL would make incentives to go around city too much.

C Boomer v. Atlantic Cement (NY, 1970): Instead of shutting down factory that causes nuisance, smoke, vibration, court can give injunctive relief of D’s payment of permanent damages

1) Courts don’t typically grant an injunction whenever a nuisance is found. But they often will to protect non-parties—injunctions prevent difficulties in calculating money damages

2) Danger of injunction—inefficient—overdeterrence.

3) Courts are divided as to whether invisible particles are a trespass—if yes then SL

4) Nuisance, unlike trespass, must show impede use and enjoyment of land. Must be unreasonable.
Alternatives to Tort

I) Overview:

A Welfarist:

1) Underdeterrence in tort system

2) Liability insurance not well-adjusted

(a) Low risk people subsidize high risk

3) P’s might not bring claims

B Overdeterrence in MED MAL, products liability, hazardous waste?

C Loss Spreading:

1) Empirical studies—overcompensation for small harms, undercomp for big harms

D Transaction Costs:

1) Tort system is very expensive

II) Comparison of Systems:

A Tort System provides both $ and incentives

B Workers Comp provides both $ and incentives

1) Gets rid of causation

2) No P&S

C Regulation provides incentives but no $

D Private First-party loss insurance--$ but no incentives

1) Better compensation, lower costs than tort system

E Social Loss Insurance--$ but no incentives

1) Better in compensation and costs that private system

III) Why Keep the Tort System?

A From insurance view, there is a safety net with holes. Tort system must patch the holes.

B Tort system keeps incentives for personal caretaking.

C Justice based—need redress for personal injury.

1) But today, insurance pays, not wrongdoer.

2) Few individual harms today—individual fault is impractical.

D Power to Account

1) Little guy can sue powerful

Medical Malpractice

I) Overview:

A P’s case:

1) Duty: Proof of standard of care

2) Breach: Proof that standard was breached or not followed

3) Causation: Proof of link between treatment and injury

B Huge changes:

1) Statutory caps

2) Abolition of collateral source awards

3) Regulation of Ps’ attorneys contingent fees

4) Many don’t recover economic lossses

II) Standard of Care

A Lama v. Borras (1st Cir. 1994): Failure to provide conservative medical treatment constitutes negligence.

B Exception to general NEG

1) NEG cases like TJ Hooper, custom is relevant by not conclusive

2) But in MED MAL, custom shows the standard of care

C Uniform Standard

1) Average, reasonable physician

2) No exception for residents/interns

3) Specialists—standard for their specialty

4) No more locality rule because community of silence

III) Physician’s Duty of Disclosure and Informed Consent

A Canterbury v. Spence (DC, 1972): Lack of informed consent constitutes medical malpractice. Back surgery—if patient had known of risk of paralysis, wouldn’t have gotten surgery. 
1) Doctor has a duty to disclose even when risks are slight.

2) Warning is part of duty of care.
3) Physician’s duty to disclose requires that he or she explain all of the potential risks of a procedure that a reasonably prudent person would deem relevant in deciding whether or not to consent to the procedure.

B This is an exception to normal rule of custom in MED MAL—not customary practice of profession.

C Deont v. Welfare

1) Respect for freedom of choice is more important

D Standard:

1) Must be objective standard—ex post everyone will say they didn’t want the procedure

E P’s PF Case:

1) Breach of Duty to Disclose

2) Injury

3) Causation (consent)

(a) If D had disclosed, then P wouldn’t have consented

(b) Based on OBJECTIVE, reasonable person standard

4) Causation (medical)

(a) Was underlying condition cause of the injury, or was it the procedure that severely aggravated?
IV) Res Ipsa

A Ybarra v. Spangard (Cal, 1944): Res Ipsa Applies when a patient is injured while unconscious
1) Since Ds were in better position to know what caused injury, they should be required to tell. If they don’t tell, then held liable, even though probably only one of them was at fault.

2) Modern discovery would probably have fixed this problem.

3) JOINT LIABILITY, like Summers v. Tice, even though not all negligent. Leaves open possibility to find out who’s responsible.

V) Alternative Approaches to Medical Mishaps

A Full institutionalization

1) But Doctors don’t want to give independence to join HMO

B SL across the board

1) Helling v. Carey (Wash. 1974) (concurring opinion): adoption of SL would avoid placing “stigma of moral blame” on doctor that followed community standard.

2) Causation problem—was it the procedure or the underlying condition that caused the problem?

3) Cost problem—we can’t shut down the health care system if it can’t carry the cost.

C Workers Comp Model

1) No fault system for iatrogenic injuries

2) STEWART LIKES THIS IDEA

3) Administrative tribunal could call independent experts to resolve

4) Much broader coverage, less expensive, quicker.

D New Zealand—social insurance for everything

E Epstein—through contract

1) Obstetrics & Gynecologists v. Pepper (NV, 1985): Arbitration agreement signed by patient is not binding because it was not explained to her.

(a) Arbitration agreement requires informed consent of all the parties.

(b) Adhesion contracts (take it or leave it) are not unenforceable, as long as within reasonable expectations of weaker party and not unduly oppressive.

2) Waiving tort liability might lower costs

3) Problem—informed choice might be difficult

Products Liability

I) Fall of Privity and Rise of Products Liability

A Warning: DON’T BE MISLED BY LANGUAGE OF SL!

1) Language of SL used because associated with welfarist, utilitarian terms.
B Categories:

1) Manufacturing Defect

(a) Particular item

(b) Something wrong with that one item

(c) SL imposed

2) Design Defect

(a) Something wrong with all products

(b) Uses something like a NEG standard

3) Failure to warn of material risks

(a) Also governed by NEG

C Different than Rylands SL

1) Products, not activity

2) Type II, not Type I—consumer could misuse product

D Products Safety Incentives (Handout)

1) Although SL will create higher prices for items, even when built with safety, there is no difference between prices for informed and uninformed consumers.

2) Both NEG and SL give incentives for MFR to build in safety—sell products cheaper with safety than without

3) In NEG standard, difference in total price between informed and uninformed consumer.
E History

1) 1842—Winterbottom—can only recover against immediate vendor. Privity limitation.

2) 1916—MacPherson—liability on remote seller, no direct contractual relationship with injured party

3) 1944—Escola—SL, not NEG, govern manufacturer’s liability for MFR defect

4) Since 1965—defective design and duty to warn—have expanded liability within traditional framework of negligence law.

F Winterbottom v. Wright (Eng, 1842): Privity required in products liability suits.

1) Case was followed in America.

2) This case is before NEG theory.

3) Exceptions emerge in Huset (8th Cir, 1903):

(a) Negligence in production of imminently dangerous stuff

(b) Owner invites person onto own property where defective appliance

(c) Product that has a dangerous, latent (consumer can’t detect) defect, that MFR knows about

G McPherson v. Buick Motor Co. (NY, 1916) (Cardozo): No more privity requirement. When a product will knowingly be used by persons other than the original purchaser and is known to be dangerous in ordinary use or defective, manufacturer is liable to users other than immediate buyer for product negligently made.
1) All US, Brit jurisdictions now follow this rule.

2) Negligence was in the failure to test the wheels.

3) This put products liability into NEGLIGENCE world.

H Escola v. Coca-Cola Bottling Co. (Cal, 1944) (Traynor, conc): A manufacturer is strictly liable when a product it puts on the market, knowing it will be used without inspection, has a defect that causes injury to human beings.

1) Without showing of negligence, MFR still liable for personal injuries caused. 

2) No more legal fictions (like res ipsa used here)—public policy demands placing SL on MFRs.

3) Manufacturing process inaccessible to the public—consumer can’t investigate

4) Incentives: since this isn’t Type I, liability should be limited if problem originates down the line
5) Loss-spreading: if big holes in insurance, workers comp system, tort system might be worth it

6) Corrective Justice: Powerful must account

7) Yuba Power (Cal, 1963): Traynor and CA finally get SL, although this was a design defect.

II) Restatement Formulations

A Rest2. §402(a) (675). Special Liability of Seller of Product for Physical Harm to User or Consumer

1) One who sells any product in a defective condition unreasonably dangerous to user or consumer or property is subject to liability for physical harm caused to ultimate user or consumer or property, if

(a) Seller is engaged in business of selling such a product, and

(b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

2) This rules applies although

(a) Seller has exercised all possible care in preparation and sale of his product, and

(b) User or consumer has not bought the product from or entered into any contractual relation with the seller

3) Comment g—expectations of consumer are the benchmark of the defect.
(a) But that’s dumb because consumers are ill-informed

4) Comment h—no difference between product and container in which supplied.

B Rest3 of PL §2 (680). Categories of product defects:
1) Manufacturing defect—when product departs from intended design, even when all possible care exercised

(a) Then SL

2) Defective Design—foreseeable risks of harm could have been reduced or avoided by adoption of reasonable alternative design—omission renders product not reasonably safe

(a) Risk/utility analysis—BPL or NEG

(b) This is moving away from Traynor—sometimes SL, but in other terms.

3) Inadequate Instructions or Warnings: foreseeable risks of harm could have been reduced or avoided through proper warning—omission makes product not reasonably safe.

(a) Risk/utility analysis—BPL or NEG

C Rest3 of PL §1 (679). Who is liable?
1) One engaged in business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

(a) If you refurbish, liable for any defects introduced

(b) No liability in used goods

(c) Under Rest3, can go against component manufacturer

D Who can recover?

1) Used to be someone in contractual chain

2) Now it looks like bystander can too—Rest3.

III) Tort or Contract?

A Casa Clara Condominium Ass’n v. Charly Toppino (FL, 1993): Economic loss rule prohibits recovery in tort when a product causes economic losses but no personal injury or damage to any property other than itself. Bad concrete case.
1) Economic loss rule is majority opinion in US

2) Courts are split on Casa Clara, though. Should damaged caused by component parts create liability? This seems like a contract issue.
3) This case is consistent with Rest3. §21, comment e.

B Rest2 means tort liability independent of contract

C NJ courts:

1) Worked within contract model and not tort law.

2) Used warranties—explicit and implicit.

3) But that gives problems with privity.

D Today, UCC provides tort-like remedies

1) But tort system more common—you get punitive damages, SoL longer.
IV) Manufacturing or Construction Defect

A Rule: P must show that product was sub-standard, fell below standard of safety.

1) Not much controversy here.

B Speller v. Sears Roebuck (NY, 2003): In the absence of proof of a specific defect, it may be inferred that the injury was caused by a product defect existing at the time of sale or distribution, if the incident was of a kind that ordinarily occurs as a result of a product defect and the incident was not solely the result of causes other than a product defect. Refrigerator case.
1) Rest3 §3 uses this holding—circumstantial evidence can prove existence of design defect.

2) P isn’t relieved of proving defect, just allowed to show that defect is most likely explanation.

C Causation:

1) Battle of the Experts

2) P must exclude other causes and show that defect wasn’t introduced at later date.

(a) Jagmin, Myrlak (700, 701)—problem in both cases—maybe product was being used by others.

3) Few MFR defect cases—but most hinge on the causation issue.

V) Design Defects

A Rule: See Risk/Utility Below. 
B Idea: SL when discover a design defect. But decide whether it is a defect based on a NEGLIGENCE standard.

C Campo v. Scofield (NY, 1950): A MFR is not liable for product dangers that are open and obvious.
1) This was the standard rule until adoption of SL theories of product design defects.

D Patent v. Latent:

1) Micallef (711). Overruled Campo. Printing press catches finger.

2) When misuse is foreseeable, MFR must prevent danger and assure that safety can’t be removed.

3) Workers Comp might not be enough incentive for employer to take care.

4) Like Flopper, consumers can avoid risk by choosing safer product.

E Volkswagen of America v. Young (MD, 1974): Under MD law (which has since been adopted by all states and in Rest3), an automobile MFR is liable for negligent vehicle design that enhances injuries in a collision.
1) Because auto collisions are foreseeable.

2) Legislative and administrative safety standards don’t get rid of tort liability for NEG. 

3) Failure to follow standards can be evidence of NEG.

4) No recovery if danger in design was obvious to user of vehicle.

F Barker v. Lull Engineering Co. (Cal, 1978): Consumer-expectations isn’t the sole standard for defective design. Can also be measured by the risk/benefit standard. This was the high-lift loader case.
1) In many situations, consumers wouldn’t know what is safe.

2) Once P has shown PF of injury from design defect, D bears burden of production and persuasion that product not defective.

3) Today—no real consensus between Rest2, Rest3, risk-benefit v. consumer-expectations. Also no consensus on who has burden of proof.

4) Consumers only want to pay for cost-effective safety. If they can prevent some of the risks through taking care, they don’t want to pay for increased SL tort liability for MFR. But hard to know what cost-effective safety standard is when market and jury awards are unpredictable.
G Linegar v. Armour of America (8th Cir, 1990): When limits of a product design are obvious and design tradeoffs are reasonable, SL for alleged design defects does not apply. Bullet-proof vest case.
1) Most jurisdictions hold that open and obvious defect is factor in determining reasonableness of a design, but majority of jurisdictions reject it as an absolute rule.

H Halliday v. Sturn (MD, 2002): Absent a malfunction, a gun that works exactly as designed and as an ordinary consumer would expect creates no liability for defective design, even though additional childproofing was available.

1) Legislature can take care of this—court doesn’t want to expand tort liability

2) STEWART—maybe tort system needs to step in when legislature might be hampered by lobbying.

3) Strong presumption—when no alternative product for inherently dangerous product and legislature won’t step in, then tort system should stay out.

I Causation:
1) Rest2—consumer expectations

2) Rest3—BPL, risk/utility.

(a) DOMINANT TEST TODAY

(b) Foreseeable misuse is part of equation

(i) But if probability of misuse very low, might not be required

(c) Problem—can’t do BPL on every jury verdict—product wouldn’t really exist.

3) Theories:

(a) Piper (716)—don’t shift burden to D—make P prove alternative design

(b) Justice Linde—compliance with regulatory standard should be complete defense

4) Risk/Utility:

(a) Risk known or knowable at time of MFR

(b) NEG standard—alternative design would have prevented injury if adopted
(i) Sometimes there is no alternative product, even when things are inherently dangerous, like vaccines.
(c) Alternative design must have been state of the art at the time

(d) Benefits of alternative design (reduced PL) must justify the costs (B).
VI) Duty to Warn

A Functions

1) Safe Use: Instruct consumer how to use safely when too hard to make safe

2) Residual Risks: Inform consumer of residual risks even when used safely

B Problem:

1) If warning too long or boilerplate, it won’t serve its function.

C Elements of PF Case

1) D’s conduct

(a) Warning required when risk is known or knowable

(b) Risk material to average consumer

(c) Risk not generally known

(d) Warning must adequately convey risk to average consumer

2) Injury

3) Warning Causation

(a) P didn’t know of the risk independently, AND

(b) She read the warning, AND

(c) Warning, if given, was inadequate, AND
(i) If adequate warning had been given, P would not have bought product, OR

(ii) P would have heeded warning.

4) Physical Causation

(a) Was the injury due to the product defect?

5) Damages

D Affirmative Defenses

1) P’s conduct

(a) Discussed below

2) Waiver

(a) Courts have been hostile to this

3) Regulatory Compliance

(a) Usually not sufficient

4) Preemption (Federal)

(a) Usually not sufficient

E Cases:

1) McDonald v. Ortho Pharmaceutical (MA, 1985): Liability imposed in MA on a manufacturer of birth control pills that does not directly warn the consumer of the dangers inherent in the use of oral contraceptives.
(a) Minority Rule. Most states say that warnings to physicians are sufficient to fulfill MFR’s duty to patient, as long as physician in position to reduce risks. Rest3 §6(d)(1). (pg. 737) Learned intermediary exception.
(b) Most patients warned anyway of potential side effects due to FDA regulations.

(c) Question in this case: because of nature of drug, would patient make independent assessment?

(d) If physician not in position to reduce risk, patient must be warned. Rest3. §6(d)(2). (pg. 737)

2) Vassallo v. Baxter Healthcare (MA, 1998): What warnings are required is determined in relation to what is known at the time of manufacture. Silicone breast implant case.
(a) Consistent with Rest3 §2, comment m—only four states disregard the state of the art rule.
3) Hood v. Ryobi (4th Cir., 1999): Clear warnings can defeat liability. Miter saw case.

(a) Adequacy of warning depends on whether the benefits of a more detailed warning outweigh the costs of requiring the change.

(b) LeBouef v. Goodyear (761): Ford liable for not giving stronger warning against using non-high-speed-capacity tires.

VII) P’s conduct

A Daly v. General Motors (Cal, 1978): D’s SL for product defects is reduced to the extent that a P’s negligent conduct contributed to his injury.
1) In most jurisdictions that have dealt with it, COMP NEG applies to SL actions.

2) Very different than Li:

(a) Li protected Ps and this comp neg standard protects Ds.

3) Based on fairness.

Punitive Damages

I) Overview
A Only in the US

B Justification:

1) Punishment—probably not

2) Deterrence—probably

3) For when criminal system fails to pursue case

4) NOT to vindicate all parties
(a) Fairness—D should only be exposed to damages regarding specific P.

C Problems:

1) Ex ante, no way to know if you’ll get huge PD

2) Overcompensation to P.

(a) Punishment might be fair, but huge windfall to P.

3) Multiple punishment for same offense if other cases brought?

4) Ratio test (PD < 10 x compensatory damages)?

5) Punitive damages hit the shareholders, not the board of directors.

II) Cases

A Kemezy v. Peters (7th Cir., 1996): Ps don’t have to produce evidence of D’s net worth for purposes of assessing punitive damages.
1) That would be intrusive discovery that businesses would resent.

B State Farm Mutual v. Campbell (SCOTUS, 2003): Due Process Clause (14th) prohibits imposition of grossly excessive or arbitrary punishments on a tortfeasor.
1) Judges can review PD awards

2) Third parties (particularly those outside the state) shouldn’t be included in damage calculus.

